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Employee or 
Independent Contractor 

Many employers attempt to avoid payroll taxes and administrative expenses by 
misclassifying workers as contractors, and then issue a 1099 at year end instead of 
properly classifying a worker as an employee. 

An employee is generally considered anyone who performs services when the business 
controls what will be done and how it will be done. 

What matters is that the business has the right to control the details of how the worker’s 
services are performed. 

Independent contractors are normally people in an independent trade or business or 
profession in which they offer their services to the public. 

Independent Contractor or Employee 

Whether a worker is an independent contractor, or an employee depends on the 
relationship between the worker and the business. 

Generally, there are three categories to consider. 

•  Behavioral control − Does the company control or have the right to control what the 
worker does and how the worker does the job? If so, the worker is an employee. 

 
•  Financial control − Does the business direct or control the financial and business 
aspects of the worker's job, if so, that individual is an employee. 

Another question is whether the business aspects of the worker’s job controlled by the 
payer? If so, that individual is an employee. 

  

How a worker is paid, expenses reimbursed, who provides tools/supplies, etc. 



If the individual is paid based upon an agreed upon salary, or hourly basis, that 
individual is an employee as opposed to an individual who provides invoices for work 
performed. This is not a form over substance matter in that if the invoicing process 
appears to be a sham to obscure a wage, the individual is an employee. 

  

•  Relationship of the parties − Are there written contracts or employee type benefits 
such as pension plan, insurance, vacation pay? If the worker is covered under a 
pension plan, insurance benefits are provided, or vacation accruals are in effect, that 
individual is an employee. 

  

Another factor is whether the relationship continues and is the work performed a key 
aspect of the business? If so, the worker is an employee. 

Misclassified Worker 

Misclassifying workers as independent contractors adversely affects employees due to 
the fact that the employer’s share of taxes is not paid, and the employee’s share is not 
withheld. 

If a business misclassifies an employee without a reasonable basis, the business will be 
held liable for employment taxes for that worker. 

Generally, an employer must withhold and pay income taxes, Social Security and 
Medicare taxes, as well as unemployment taxes. 

Workers who believe they have been improperly classified as independent contractors 
can use Form 8919, Uncollected Social Security and Medicare Tax on Wages to 
figure and report their share of uncollected Social Security and Medicare taxes due on 
their compensation. 

Voluntary Classification Settlement Program 

The Voluntary Classification Settlement Program is an optional program that provides 
taxpayers with an opportunity to reclassify their workers as employees for future 
employment tax purposes. 

This program offers partial relief from federal employment taxes for eligible taxpayers 
who agree to prospectively treat their workers as employees. 

Taxpayers must meet certain eligibility requirements and apply by filing Form 
8952, Application for Voluntary Classification Settlement Program, and enter into a 
closing agreement with the IRS. 

Who is self-employed? 
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Generally, someone is self-employed if any of the following apply to them. 

•  They carry on a trade or business as a sole proprietor or an independent 
contractor. 
•  They are a member of a partnership that carries on a trade or business. 
•  They are otherwise in business for themselves, including a part-time business. 

Self-employed individuals, including those who earn money from gig economy work, are 
generally required to file an tax return and make estimated quarterly tax payments. 

They also generally must pay self-employment tax which is Social Security and 
Medicare tax as well as income tax. These taxpayers qualify for the home office 
deduction if they use part of a home for business. 

For a further in depth discussion of this matter, visit our website 
at www.petemcpa.com and go to our FAQ’s. 

!!!!! 

We here at Muffoletto & Company believe that the more informed you 
are in regards to the rules and regulations that affect you the more we 

can be of service. 

Should you have questions relating to any tax or financial matters call 
at 

(818) 346-2160, 

or you can visit us on the web at 

www.petemcpa.com! 

  

  

Providing individuals, small businesses, corporations, 
partnerships, professionals, and other business entities with 
the necessary guidance and answers for a complex world. 

  

IMPORTANT NOTICE 

The contents of this email and any attachments to it may contain privileged and confidential 
information from Muffoletto & Company. 
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This information is only for the viewing or use of the intended recipient. If you are not the 
intended recipient, you are hereby notified that any disclosure, copying, distribution or use of, 
or the taking of any action in reliance upon, the information contained in this e-mail, or any of 
the attachments to this e-mail, is strictly prohibited and that this e-mail and all of the 
attachments to this e-mail, if any, must be immediately returned to Muffoletto & Company or 
destroyed and, in either case, this e-mail and all attachments to this e-mail must be 
immediately deleted from your computer without making any copies hereof. 

If you have received this e-mail in error, please notify Muffoletto & Company by e-mail 
immediately. 

To ensure compliance with Treasury Department regulations, we wish to inform you that, 
unless expressly stated otherwise in this communication (including any attachments) any tax 
advice that may be contained in this communication is not intended or written to be used, 
and cannot be used, for the purpose of (i) avoiding tax-related penalties under the Internal 
Revenue Code or applicable state or local tax law provisions or (ii) promoting, marketing or 
recommending to another party any tax-related matters addressed herein. 

If you prefer not to remain on our email lists, please let us know. 

We will remove you as soon as you notify us. 

You may do so by emailing us at 

pete@petemcpa.com 


